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Dear Ms. Riscilli:

On behalf of Juvenile Law Center and 40 additional local and national organizations
and legal experts we write to provide Comments to Proposed Rule 152 on waiver of counsel for
juveniles. We oppose the Proposed Rule. The Rules Committee should instead propose, and the
Supreme Court should adopt, a rule that simply prohibits waiver of counsel by juveniles in
juvenile court. Only by prohibiting waiver can Pennsylvania protect children’s rights to fair
proceedings and guarantee that Pennsylvania ends justice by geography.

The undersigned organizations and individuals work with and on behalf of children.
Although we commend the Committee for revisiting the issue of waiver of counsel for juveniles
in light of Luzerne County, the Proposed Rule fails to address its key objective — ensuring that
children’s constitutional and statutory right to counsel is actually enforced in the Commonwealth.
It is also inconsistent with our knowledge of adolescent development, is unnecessarily complex
and will be exceptionally difficult for juveniles to understand and act upon. The proposed rule
will also be impossible to administer fairly — for children as well as for court personnel — and will
be expensive as well as wasteful of hours of precious court time.

While there may be ways to ameliorate some of the harms that this Proposed Rule will
cause, we decline to endorse them. This proposal, which will give the illusion of due process
while leading to continued unfairness, should be abandoned.

The Committee should send to the Supreme Court an unequivocal prohibition on waiver

of counsel for children.
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Introduction

In Luzerne County, juveniles routinely appeared without attorneys. In many instances,
these unrepresented youth were adjudicated delinquent and placed in residential care for minor
offenses—or for conduct that didn’t even rise to the level of a crime. These delinquency
sanctions were of indeterminate nature. This indiscriminate use of confinement points to one of
the Proposed Rule’s fundamentally flawed premises. The Proposed Rule bifurcates offenses as
though juvenile court consequences for serious offenses are different than those for minor
offenses. But as members of the Rules Committee well know, juveniles can be placed out-of-
home for equally long periods of time regardless of whether they are charged with a felony or
misdemeanor and regardless of the grading of the offense.

In Luzerne County, when youth without lawyers were placed on probation—a status that
would permit appearance without counsel under the Proposed Rule—they had no zealous
advocate to negotiate either the conditions of probation or its duration. When these youth
struggled with their conditions of probation, former Judge Mark Ciavarella placed them in
detention or residential care “for probation violations,” despite the fact that the probation
conditions may have been ill-suited to the particular child in the first place. Thus, while
Ciavarella often set time limits on his initial orders of placement, many youth and parents learned
that those placements, like all dispositions, could end up being of indeterminate duration. Youth
who were placed in programs that didn’t match their needs “failed to adjust” and entered a
revolving door that continuously returned them to Ciavarella’s courtroom and to more secure
placements of increasingly longer duration.

While the Proposed Rule would mandate that juveniles have counsel if they face
placement because of probation violations, adding a lawyer after the fact—when placement is
about to be ordered— profoundly misunderstands the role of juvenile defense attorneys in
counseling clients, making recommendations to match services to clients’ needs, and forestalling
the risk that youth violate their probation in the first place.

In Luzerne County, the absence of counsel also meant that youth could not challenge
Ciavarella’s repeated violations of other significant rights. For example, Ciavarella failed to
ensure that children’s admissions (guilty pleas) were knowing and voluntary. He regularly failed
to inform youth of their right to a trial, their right to confront and cross-examine witnesses, and
the government’s burden of proving every element of its case beyond a reasonable doubt. He
regularly failed to ask if youth understood they were giving up these rights before pleading guilty.
Ciavarella did nothing to confirm that youth understood the acts to which they were pleading

guilty. These failures occurred in all cases— including the ‘minor’ cases that the Proposed Rule



would permit to proceed without counsel. The Proposed Rule assumes that the Court, through a
colloquy, will be able to divine whether juveniles fully understand the importance of an attorney
and the consequences of giving up that right. This view is misplaced, as we discuss more
completely below; the Proposed Rule rests on a misunderstanding of adolescent development that
will inevitably lead to more abuses like those that occurred in Luzerne County.

In most cases, it appears that Ciavarella adjudicated youth delinquent in a matter of
minutes, with no trial or opportunity for the youth to speak on his or her own behalf or to present
testimony or evidence related to adjudication or disposition. The Proposed Rule will leave this
system in place for ‘minor’ offenses, which would permit the Court to enter any order of
disposition other than out-of-home placement, without having any of the benefits of information
that would routinely be provided by competent defense counsel. Once again, the Proposed Rule
will replicate Luzerne County’s experience, not prevent it.

The Proposed Rule also provides that at the beginning of proceedings—when courts and
other juvenile justice professionals will have the least knowledge and information about the
juvenile—courts are expected to make informed decisions about their capacity to waive counsel.

There is an alternative that is simple and easy to implement. This alternative will
promote fairness. It will be cost-effective. It will ensure that juveniles will not be pressured by
parents or by shame to “get the proceedings over with.” It will erase the stain of Ciavarella’s
court. This alternative—indeed, the only effective response to Luzerne County—is to enforce a

juvenile’s constitutional right to counsel by prohibiting waiver of that right.?

In order to fully implement a child’s right to counsel, the richt must be unwaivable.

Children have a constitutional right to counsel. Almost 45 years ago, the United States
Supreme Court held in In re Gault that the Fourteenth Amendment guarantees children facing
delinquency charges in juvenile court a right to counsel.®> Following Gault, Pennsylvania’s
Juvenile Act provides that a juvenile has a right to counsel at all stages of proceedings,* including
both pre-trial disposition and post-disposition proceedings.’

Today, the need for the assistance of counsel in juvenile court is even more important, as
greater numbers of youth are at risk of adult prosecution, dispositions have become longer and
more punitive, and delinquency adjudications carry collateral consequences that follow the youth
into adulthood and, in some cases, for the rest of their lives.® Of equal if not greater importance,
as the stakes in juvenile court have risen, social science research has confirmed that most youth

lack the capacity, on their own, to understand the nature of those stakes and to make intelligent



decisions about how to navigate the increasingly complex dimensions of the modern juvenile
court.”

Although the United States Supreme Court has held that adult criminal defendants may
waive counsel and represent themselves,? the Supreme Court has not addressed whether juveniles
have a similar right to represent themselves. In 1975, in Faretta v. California, the Supreme
Court, relying on the Sixth Amendment’s provision of “assistance of counsel,” held that an adult
defendant is the “master” of his or her own defense.’ In Faretta, the record established that the
adult defendant was “literate, competent, and understanding” and “voluntarily exercising his
informed free will” when he “clearly and unequivocally declared to the trial judge that he wanted
to represent himself,” even after the judge had warned him that he was making a mistake.'® The
Supreme Court concluded that the trial judge’s requirement that appointed counsel represent
Faretta denied him his Sixth Amendment right to conduct his own defense.

The Faretta right of self representation rested in part on presumptions about adult
capacities to exercise autonomy rights and in part on the express language of the Sixth
Amendment. Juveniles’ right to counsel, however, is based upon the Fourteenth Amendment’s
guarantee of due process and fundamental fairness.*

Gault also acknowledged differences between juveniles and adults which have now been
confirmed by research:

The juvenile needs the assistance of counsel to cope with problems of law, to
make skilled inquiry into the facts, to insist upon regularity of the
proceedings, and to ascertain whether he has a defense and to prepare and
submit it. The child ‘requires the guiding hand of counsel at every step in the
proceedings against him.’*

Finally, Gault recognized a juvenile’s right to counsel not because it was a right
specifically guaranteed by the Bill of Rights—as was the Fifth Amendment privilege against self-
incrimination—but because the right to counsel was essential to due process required of any court
proceeding.”®

The Gault Court’s analysis thus differed from Faretta, both in its recognition of youth
differences and the constitutional underpinnings of the right to counsel. The Court’s reliance on
the Fourteenth Amendment has shaped subsequent case law on the protections necessary to make
juvenile delinquency proceedings fundamentally fair. It was this due process analysis that led the
Supreme Court in McKeiver v. Pennsylvania to decide that juveniles have no constitutional right
to a jury trial.** The Court held that the Fourteenth Amendment does not operate identically for
juveniles as it does for adults. Likewise, the Fourteenth Amendment analysis does not require that

juveniles have the same right to waive counsel as adults have under the Sixth Amendment.*



Moreover, national standards and best practices support requiring an unwaivable right to
counsel for juveniles. Five years after the Supreme Court in Faretta gave adult defendants a
constitutional right to represent themselves, the Institute for Judicial Administration/American
Bar Association Juvenile Justice Standards rejected Faretta’s application to juveniles.’® The
Standards, which prohibit waiver of counsel, recognize that effective assistance of counsel for
juveniles is different; it is the precursor to a juvenile’s ability to exercise all other important rights
during the course of the juvenile justice process.'” The IJA/ABA Standards similarly recognized
that Faretta was distinguishable because an adult defendant’s right of self-representation grew
out of the Sixth Amendment while the right to counsel in Gault stemmed directly from the Due
Process Clause of the Fourteenth Amendment.*®

Furthermore, both the National Juvenile Defender Center and the National Legal Aid and
Defender Association call for systems that ban waiver of counsel by juveniles. Their Ten Core
Principles for Providing Quality Delinquency Representation, a series of recommendations
jointly endorsed by both organizations, include an admonition that states ensure that children do
not waive appointment of counsel.*

Most importantly, the drafters of this Proposed Rule—by making the right to counsel
unwaivable under certain circumstances-- concede that Pennsylvania has the constitutional
authority to make a juvenile’s right to counsel unwaivable. Given this acknowledgement that the
State may ban waiver consistent with the Constitution,” we now turn to why such a ban also

makes common sense.

A prohibition on waiver is consistent with principles of adolescent development.

The United States Supreme Court has repeatedly recognized that Constitutional doctrines
are informed and influenced by juvenile status. It is now well settled that youth are categorically
less mature, more impulsive, and more vulnerable to the influence of authority figures than
adults. Youth are also less future-oriented and less risk-averse than adults. In light of these
findings, the Supreme Court has required that governmental power be calibrated to the
developmental characteristics of youth.

For example, the Supreme Court has articulated a legal distinction between minors and
adults for the purpose of determining the voluntariness of juvenile confessions during custodial
interrogation. The Court observed, almost 50 years ago, that a juvenile “cannot be judged by the
more exacting standards of maturity. That which would leave a man cold and unimpressed can
overawe and overwhelm a lad in his early teens. This is the period of great instability which the

crisis of adolescence produces.” The Court further reasoned that a juvenile was “unable to know



how to protect his own interests or how to get the benefits of his constitutional rights.”**

The Court’s protective stance toward youth in confession cases parallels its stance with
respect to other juvenile issues. For example, as noted above, in declining to extend the jury trial
right to juveniles, the Court specifically noted youths’ malleability and developmental status, and
sought to promote the well-being of youth by ensuring their ongoing access to rehabilitative,
rather than punitive, juvenile justice systems.?

Most recently, in Graham v. Florida, the Court ruled that the imposition of life sentences
without the possibility of parole for youth convicted of non-homicide offenses was
unconstitutional under the Eighth Amendment. The Court reasoned that three essential
characteristics distinguish youth from adults for culpability purposes: they lack maturity and
responsibility, they are vulnerable and more susceptible to peer pressure, and their characters are
unformed.”® The Court added that since Roper v. Simmons,* “developments in psychology and
brain science continue to show fundamental differences between juvenile and adult minds. For
example, parts of the brain involved in behavior control continue to mature through late
adolescence.”” The Rules Committee alludes favorably to this body of work in its proposed
commentary to Proposed Rule 152.%

The reliance on the developmental characteristics of youth by the Rules Committee and
the U.S. Supreme Court finds ample support in research. Adolescence has been characterized as
a period of “tremendous malleability” and “tremendous plasticity in response to features of the
environment.””" And, research supports the conclusion that juveniles’ responses to stress
heighten their inability to consider a range of options. Because adolescents have less experience
with stressful situations, they have a lesser capacity to respond adeptly to such situations.?®
Adolescents tend to process information in an ‘either-or’ fashion, particularly in stressful
situations. While adults may perceive multiple options in a particular circumstance, adolescents
may only perceive one.”® The Supreme Court also has recognized that juveniles’ limited
understanding of the criminal justice system and the roles of the actors within it differentiate them
from adults.®® The increased susceptibility of juveniles and their decreased comprehension of

their rights create a greater need for an unwaivable right to counsel.

Waiver of counsel will lead to inappropriate admissions of delinquency.

In Faretta, the United States Supreme Court held that adults had a constitutional right to
represent themselves in criminal proceedings. Waiver of counsel by youth, however, is almost
never a signal that youth want to act as their own lawyers in trying the case. This isn’t a youth

court where kids get to play roles. Rather, waiver of counsel is almost always a precursor to an



admission (or guilty plea). The literature of adolescent development has taught us that youth are
unlikely to understand substantive criminal law. They won’t appreciate, for example, that a
lawyer might make the case for “simple,” rather than “aggravated” assault. In Ciavarella’s court,
youth routinely answered “yes” when asked, “Did you do this?”

As we saw in Luzerne County, failing to provide an unwaivable right to counsel was tied
to the inevitable admission (guilty plea) that followed. This is problematic and unfair for several
reasons. As the research has taught us, as a result of immaturity or anxiety, unrepresented youth
will inevitably feel pressure to get their cases “over with.” Those pressures will lead many to
precipitously enter an admission without obtaining advice from counsel about possible defenses
or mitigation, or the short and long-term consequences of such an admission. Youth without
counsel may be influenced by probation officers, prosecutors or judges, who are not in a position
to provide disinterested advice and indeed have no professional obligation to do s0.* Indeed, the
stories from Luzerne County include examples of prosecutors advising youth and their families
prior to trial. Such advice doesn’t have to come from malign motives. Even the best juvenile
court stakeholders feel pressure to clear cases from their calendars.

Youth may be further pressured by family members to waive counsel in order to avoid
further delay and processing time in court. These pressures may occur even if parents are not
paying for lawyers; as we saw in Luzerne, many parents had the mistaken idea that proceeding
without lawyers would lead to better results.

Youth are also unlikely to appreciate short and long term consequences of admitting
offenses, such as potential incarceration or a criminal history record. Youth are unlikely to
understand that juvenile courts can impose dispositions of indeterminate duration, and that minor
technical probation violations can lead to long periods of incarceration. Youth are particularly
unlikely to be aware of an adjudication’s collateral consequences, including the impact on their
education, financial aid, future employment or access to public housing. Ironically, at a time
when the United States Supreme Court in Padilla v. Kentucky* recently imposed on defense
counsel comprehensive obligations related to informing their clients about collateral
consequences of convictions, including immigration consequences, this Proposed Rule would
leave it to a judge to fulfill that role. This is an awkward and difficult role for a judge to assume.

In the very rare circumstances where a child does seek to represent himself at a trial, it is
an absolute certainty that he or she will lack the skills and knowledge necessary to do so
effectively. Attorneys in juvenile court require specialized knowledge about the juvenile justice
system. For example, a distinct body of case law has developed around motions to suppress,

juvenile competency, mens rea and culpability, in addition to the standard case law.** The



attorneys must know nomenclature unheard of in adult court and they must be familiar with the
wide array of services available to juvenile offenders.®* One commentator has noted that the
representation of juvenile offenders requires specialized skills and knowledge that counsel
accustomed to dealing with adult defendants may not possess.®* A juvenile representing himself

or herself would be that much more ineffective.

Without counsel, juveniles cannot effectively exercise other constitutional and statutory
rights.

The right to counsel is not merely a procedural right. It has an enormous impact on the
exercise of a range of substantive rights. At each stage of the juvenile justice process juveniles
must make decisions about whether to move to suppress certain evidence, whether to proceed to
trial or enter an admission, what type of trial strategy to pursue, whether to move for a finding of
incompetency or diversion to the mental health or dependency system, what type of disposition
best meets the goals and purposes of the juvenile act, etc. Good lawyers take the range of future
possibilities into account when preparing for each stage in the process. For this reason, although
we permit juveniles to assert or waive certain other rights in juvenile court —such as the right to a
trial or the right against self-incrimination—the assertion or waiver of these other fundamental
rights is made only after the juvenile has the opportunity to consult with counsel to assess the
ramifications of each decision. It is only after he or she receives the advice of counsel that such
decisions are knowing, intelligent, and voluntary.

Counsel’s involvement during the pretrial phase of a juvenile case is also critical to
obtaining a favorable outcome for her client.** To ensure that a child is fully aware of the
importance of counsel, the National Council of Juvenile and Family Court Judges recommends
that when a child is served with a summons, information should also be provided to the child and
his or her family as to why counsel for the youth is important, and what the child’s options are for
obtaining legal representation prior to the adjudication hearing.*’

With counsel, juveniles are ensured fair hearings. Counsel can advise about pre-trial
motions to suppress statements or evidence, issues that few teens will even be aware of. Counsel
provides guidance about plea agreements and their consequences—~both direct and collateral. At
hearings, counsel can adequately confront and cross-examine witnesses. The attorneys can also
provide a juvenile guidance on whether to pursue appellate remedies and advice on when and
how to expunge his juvenile record. Without counsel, the risk of unfairness increases

dramatically.



The colloguy proposed in the draft Rule will fail to inform the court whether a juvenile’s
waiver is knowing, intelligent, and voluntary.

In Part B and in the Comment, the Proposed Rule lists information that the judge should
gather from the juvenile in order to make the determination that a waiver is knowing, intelligent
and voluntary. The proposed use of a colloguy is deficient for many reasons.

First, under the Proposed Rule the judge would ask youth for information that they will
not be able to produce—such as information about their mental health status. The judge is
instructed to ask about “any current alcohol or drug issues that may impair the juvenile’s
decision-making skills,” as though a youth who is so impaired will be able to give a thoughtful
response to the inquiry, or will even acknowledge the use of drugs or alcohol. These questions
obviously may also elicit incriminating responses that may be used against the child in
subsequent proceedings.

As the proposed comment to the draft rule correctly states:

[T]here are an overwhelming number of articles, research, and statistics that conclude
most juveniles, especially those under the age of fourteen, may not have the capacity to
understand fully the waiver of a constitutional right.

Studies have confirmed that juveniles lack the ability to understand their rights at various
stages of the juvenile court process. Thus, issues of capacity on crucial and complex legal issues
are normally dealt with through a forensic evaluation that addresses the legal question to be
addressed by the court. The juvenile court is then in a position to take testimony and judge the
thoroughness and power of the evaluation, as well as the qualifications of the psychologist doing
the evaluation. Judges, however, are not forensic psychologists; they are ill-equipped to identify
and evaluate the many factors that would be addressed by a thoughtful forensic evaluation. While
judges must make a legal judgment about capacity, this judgment must be based on expert
testimony, not on judges’ under-informed inquiry.

In addition, in almost every county judges rotate in and out of juvenile court. While
experienced judges may have the skills and experience to glean some necessary developmental
information from the colloquy, inexperienced judges will not. And no judge through a colloquy
will be able to get information from a juvenile—such as IQ or scope of disability—that can only
be gathered from a forensic evaluation.®

In addition to the problem of professional boundaries, there are institutional pressures
that over time are likely to make the colloguy less probing and more perfunctory. We do not
impugn the approach of any judge. However, we note that juvenile court caseloads vary widely.

Every county experiences periods when pressure is put on court staff to move cases. Judges who



try to get through busy schedules will be under inevitable pressure to do pro forma colloguies. In
our experience, appellate courts look to see whether colloguies are done, not whether courts
should have asked more, or probed deeper, or noticed signals that an experienced evaluator would
detect. Thus, if a colloquy is perfunctorily done, it will be effectively unreviewable. Judges
under caseload pressure are unlikely to fulfill the rigid guidelines recommended in the Comment,
which suggest that the judge must have a dialogue with the juvenile to understand fully whether
he or she understands the consequences of proceeding without counsel.

The Comment also states that the judge must first ask the juvenile why he or she wants to
waive counsel. It is difficult to imagine what an acceptable response would be to this question.
The Comment recommends that the judge elicit from the juvenile whether he or she understands
the requirements necessary for acting as one’s own lawyer; this presumes the youth actually
understands the role a lawyer would play in juvenile court. This requirement is likely to be time-
consuming and complicated, depending on whether the juvenile intends to try the case or plead
guilty. If the former, few, if any, youth know the rules of evidence and procedure such that they
could adequately and intelligently represent themselves. If the latter, the decision to waive
counsel would be inextricably entwined with the decision to admit to an offense. Each of these
decisions is fraught with overlapping, but different, risks.

Moreover, this byzantine process must be repeated at every stage at which a juvenile
seeks to waive counsel. At some point, many judges will weary of the process and short-circuit
it, conducting a far less thorough and probing inquiry than that to which the Proposed Rule
aspires.

Thus, the colloquy envisioned by the Proposed Rule will not be useful. The colloquy will
give the illusion of thoroughness, while leaving in peril the constitutional rights—and futures—of
too many juveniles.

To address this inherent weakness in the Proposed Rule, perhaps a separate competency
hearing at this stage, following a forensic evaluation targeted to the waiver issue, would assure
that a youth’s decision is knowing, voluntary and intelligent. However, such a hearing would be
time-consuming and inefficient. A prohibition on waiver will be more effective. A complete
prohibition of children waiving counsel errs on the side of research that shows how difficult it is
for teens to make a knowing, intelligent and voluntary waiver, eliminates constitutional vagaries,

and promotes efficiency.
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The Proposed Rule sets forth a complicated process by which attorneys and probation
officers must anticipate the judge’s decision or risk a new trial.

The Proposed Rule prohibits waiver of counsel when the juvenile is at risk of out-of-
home placement or is charged with a serious offense that could affect his future prior record
score.

We note at the outset that the distinctions in the Proposed Rule on when waiver can occur
have a surface appeal, but are in fact incoherent. This is because a court can, after notice, change
or extend a disposition at any time. Early decisions have an enormous impact on what happens
later. As we discussed above, admitting to a misdemeanor without counsel in juvenile court can
lead to an out-of-home placement of long duration. Juvenile Law Center saw that happen time
and again to Luzerne County clients. For example, one youth was adjudicated delinquent for
receipt of stolen property when he purchased a scooter from his cousin that he was unaware had
been stolen, and was subsequently sent to placement for three months. After several failures to
adjust, he ultimately served two years in juvenile placement. He had waived counsel prior to his
adjudicatory hearing. The risk of placement for any adjudication is written into the text of the
Juvenile Act; experienced juvenile justice professionals see this risk play out every day across the
Commonwealth.

Moreover, judges have the inherent power to order a disposition that is different from that
recommended by a juvenile probation officer or district attorney. If out-of-home placement is
ordered after a juvenile waives counsel, the Proposed Rule would allow the juvenile to ask for a
new hearing. This is obviously a waste of time and resources. Holding a de novo adjudicatory
hearing before another judge will be duplicative and not in the interest of judicial economy.
Additionally, the burden is entirely on the unrepresented juvenile, who will have no attorney to
advise him or her to ask the court for a new hearing. Standby counsel, if there is one, would
presumably fill this function, but such counsel will have had no history with the juvenile when
suddenly thrust into the position of providing advice.

In addition, the disposition may be delayed to allow newly-appointed counsel to learn
about the client and develop a disposition strategy, but under those circumstances the likelihood
increases that the judge will choose to detain the youth in the interim. After all, the judge has
already determined, with no evidence presented by the unrepresented juvenile, that the youth
should not be at home after disposition. Finally, by signaling his or her dispositional intent, the
judge will increase the risk of flight, thereby creating a new post hoc justification for ordering

detention.
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Standby counsel, even if mandatory, would lead to a mockery of justice.

The Proposed Rule allows for discretionary appointment of “standby” counsel. Even if
the appointment of such counsel was mandatory, it would not provide youth with effective
assistance of counsel. Standby counsel will have had no attorney-client relationship with a youth.
They know nothing about their new “client.” Yet the Proposed Rule inexplicably expects them to
provide a juvenile offender they have just met with enough information to make a knowing,
intelligent and voluntary decision about going forward without a lawyer.

Standby counsel cannot adequately provide the juvenile with direction—their knowledge
of the juvenile will be no greater than any other stranger. Lawyers cannot give professionally
responsible advice unless they have an established lawyer-client relationship, done an
investigation of the case, learned the client’s history and capacities, and gained the client’s trust.*®
Indeed, to what degree are conversations between the juvenile and standby counsel even
protected as privileged communications? Standby counsel is an inadequate substitute for
counsel, both legally and practically.

A system of standby counsel increases costs, in money and time. Someone will have to
pay for such counsel, who will have to be available at every proceeding regardless of
appointment. If standby counsel is then used, proceedings will be delayed while youth consult

counsel.

A ban on juvenile waiver is consistent with an attorney’s duty to be “client directed.”

Some lawyers are mistakenly concerned that a ban on waiver would undermine the
philosophy of juvenile defense representation, i.e., that lawyers are to be “client directed.””*’

There is a powerful body of law and standards that make clear that lawyers for juveniles
should be “client directed.” This means that after counseling from a lawyer who has established a
lawyer-client relationship, a client can direct the lawyer on several key issues. The client controls
whether to plead and whether to take the witness stand. In states which provide jury trials for
juveniles, the client directs whether to ask for a jury.** The juvenile client also directs the lawyer
regarding disposition—informing the lawyer of where he wants to live and what type of facility
he would like to be placed in if placement is ordered.*” However, all of the “client-directed”
decisions are made only after a lawyer-client relationship has been established. There is nothing
about the “client-directed” aspects of professional responsibility that should lead the Rules
Committee to conclude that a teen who has not been so counseled by a lawyer should be able to

|43

waive counsel.”™ And consultation, at a minimum, must include an investigation, an assessment

of the juvenile’s history and capacity, and the development of a trusting relationship. (Moreover,
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the idea that a client who has been involved in a lawyer-client relationship will, at some stage of
the juvenile court process, suddenly make an informed decision to proceed pro se is too
farfetched to be a basis for state-wide rule making.)

A related misconception is that because clients have the capacity to direct their lawyers,
they also have the capacity to waive counsel. This is a common error—some people believe that
because youth have the capacities for some tasks, there is an “equivalence” with other tasks. But
society draws lines all the time around age, capacity, and the task at hand. Line drawing depends,
among many considerations, on the right involved, the consequences of waiving the right, the
costs and benefits of where lines are drawn, whether the line drawing is about a decision or about
conduct, whether society has the ability to make informed decisions about who falls above or
below a line, and whether individualized determinations are worth the costs.

Thus, we don’t execute a teen who was 17 years, 11 months old, in part because we don’t
have the wisdom to know enough about any individual youth’s characteristics, culpability and
capacity for reform.** There will be some 14-year-olds capable of driving, but we don’t let them.
Thus, a state may say that teens at age 16 can drive, while still prohibiting them from driving with
other teens in the car. Context, rights, and consequences matter.

As we have demonstrated throughout these comments, waiver by a juvenile is a mix of
decision and conduct. It is about a knowing, intelligent and voluntary waiver of a fundamental
right; and it is about the guilty plea or trial of a case that follows. This mix is so complex that the
Rules Committee should find it straightforward and simple to draw a line at age 18, on waiver of
counsel, as the IJA/ABA Standards did in 1980." As the right to counsel is the precursor for
ensuring that all rights are exercised throughout the juvenile court process, the line prohibiting

waiver is appropriately drawn at 18.

Adopting Proposed Rule 152 will be more expensive than simply prohibiting waiver.

There is no evidence that prohibiting waiver of counsel will result in more costs to
taxpayers. Indeed, the opposite is likely to be true—providing an unwaivable right to counsel
will save money.

Most youth in Pennsylvania appear with counsel. Most counties in Pennsylvania assume
indigence for juveniles and immediately assign them counsel without requesting any family
financial information. Proposed Rule 151 similarly presumes indigence for purposes of
appointing counsel. In a recent survey conducted by Juvenile Law Center, most counties
indicated that unless a child appears with private counsel, he is automatically assumed indigent

and provided with appointed counsel. Given that in 2009 roughly 99 percent of Pennsylvania
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I“—many of whom are appointed—the concern that it would be a

youth appeared with counse
significant financial burden to assume indigence and appoint counsel to all youth who appeared in
juvenile court is without merit.

Furthermore, the Proposed Rule would create a system that is more complicated and less
efficient than simply providing counsel for every juvenile who appears in juvenile court. The
Proposed Rule allows for appointment of standby counsel—which is an expense. Counties will
have to retain standby counsel to be on call. If needed, standby counsel will either proceed
without knowing anything about the client, or will ask for a delay. If a youth proceeds without
any counsel, the court will have to go through a colloquy at every stage of the proceeding, using a
colloquy that will inevitably be inadequate to the task. Standby counsel will also have to
available at each of these stages. Courts will detain more youth if there are delays for youth to
obtain counsel, or courts will be without information that counsel can provide that may avoid the

need for detention or placement. It is hard to imagine a greater misuse of time and money.

Conclusion

The Proposed Rule flies in the face of everything the State has learned from the Luzerne
County juvenile court scandal. It will decrease fairness and indeed only increase the likelihood
that we will see a repetition of what happened in Luzerne County. Surely the highly respected
juvenile court judges of Pennsylvania should not have to spend their time addressing waiver,
standby counsel, and the many other collateral considerations that the Proposed Rule will create.
And the Proposed Rule is a prescription for wasting colossal amounts of time and money.

We propose instead that the Rules Committee adopt the following changes to Rule 152.
These changes will give the Commonwealth a rule that has the virtues of simplicity, cost-
effectiveness, and fairness. It will guarantee that children’s Constitutional right to counsel in

delinquency proceedings is fully and effectively enforced.

Rule 152. Waiver of Counsel.
A. Waiver Reguirements-Prohibited. A juvenile may not waive the right to
counsel at any hearing. urless:
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Sincerely,

PENNSYLVANIA ORGANIZATIONS

Juvenile Law Center

Executive Director: Robert G. Schwartz
Staff Attorney: Riya Saha Shah

1315 Walnut St., 4™ Floor

Philadelphia, PA 19107

(215) 625-0551

rschwartz@jlc.org

rshah@jlc.org

www.jlc.org

Defender Association of Philadelphia
Chief, Juvenile Unit; Robert L. Listenbee
1441 Sansom Street

Philadelphia, PA 19102

(267) 765-6685
rlistenbee@philadefenders.org
www.phila.gov/defender/

Juvenile Defenders Association of Pennsylvania
President: Robert L. Listenbee
www.pajuvdefenders.org

Pennsylvania Association of Criminal Defense Lawyers
President: Michael J. Engle

115 State Street

Harrisburg, PA 17101

(717) 234-7403

mjeesg@msn.com

www.pacdl.org

Public Defender Association of Pennsylvania
President: Nathan M. Schenker

1 Courthouse Square, Room 301

Carlisle, PA 17013

(610) 344-6946

nschenker@chesco.org
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Pennsylvania Indigent Defense Representation Reform Project
Director: Phyllis H. Subin, Esqg.

1441 Sansom Street - Suite 534

Philadelphia, PA 19102

(215) 882-4227

phyllis.subin@gmail.com

Mental Health Association in Pennsylvania
Executive Director: Sue Walther

1414 North Cameron Street

Harrisburg, PA 17103

(717) 346-0549

swalther@mhapa.org

www.mhapa.org

Pennsylvania Psychiatric Society

Executive Director: Deborah Ann Shoemaker
777 East Park Drive, P. O. Box 8820
Harrisburg, PA 17105-8820

(800) 422-2900

dshoemaker@pamedsoc.org
Www.papsych.org

Support Center for Child Advocates
Managing Attorney: Marguerite Gualtieri
1900 Cherry Street

Philadelphia, PA 19103

(267) 546-9200

mgualtieri@advokid.org
www.advokid.org

NATIONAL ORGANIZATIONS

Center for Juvenile Law and Policy
Assistant Director: Maureen Pacheco
Loyola Los Angeles School of Law

919 Albany St.

Los Angeles, CA 90015-1211

(213) 736-8314
Maureen.Pacheco@Ills.edu
http://www.lIs.edu/juvenilelaw/index.html

Center for Children's Law and Policy
Deputy Director: Dana Shoenberg

1701 K Street, NW Suite 1100
Washington, DC 20006

(202) 637-0377

dshoenberg@cclp.org

www.cclp.org
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Child Welfare League of America

Director of Policy and Federal Affairs: Tim Briceland-Betts
1726 M Street NW, Suite 500

Washington, DC 20036

(202) 688-4154

TBriceland@cwla.org

www.CWLA.org

National Association of Criminal Defense Lawyers — Juvenile Justice Committee
Chair: Maureen Pacheco

1660 L St. NW, 12th Floor

Washington DC 20036

(202) 872-8600

Maureen.Pacheco@Ills.edu

www.nhacdl.org

National Center for Youth Law
Senior Attorney: Patricia Arthur
405 14th St., 15th FI

Oakland, CA 94612

(510) 835-8098
parthur@youthlaw.org
www.youthlaw.org

National Juvenile Justice Network

at the Coalition for Juvenile Justice
Director: Sarah Bryer

1710 Rhode Island Avenue, NW 10th Floor
Washington, DC 20036

(202) 467-0864

Www.hjjn.org

bryer@juvjustice.org

Youth Law Center

Executive Director: Carole Shauffer
200 Pine Street, Suite 300

San Francisco, CA 94104

(415) 543-3379

cshauffer@ylc.org

www.ylc.org

PENNSYLVANIA ATTORNEYS

Rita C. Murillo, C.S.J.

Allegheny County Public Defender
400, County Office Building

542 Forbes Avenue

Pittsburgh, PA 15219

(412) 350-2547
Rita.Murillo@AlleghenyCounty.US
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mailto:cshauffer@ylc.org
http://www.ylc.org/

Frank B. McWilson, Esq.

Chief Juvenile Counsel

Office of the Allegheny County Public Defender
542 Forbes Avenue, Room 400

Pittsburgh, PA 15219
Frank.Mcwilson@AlleghenyCounty.US

Paula Knudsen Burke
Patterson, Cody & Winters
53 N. Duke Street, Suite 420
Lancaster, PA 17602
paulakb@pctwlaw.com

Michael T. Winters
Patterson, Cody and Winters
53 North Duke Street Ste. 420
Lancaster, PA 17602

(717) 299-7374
mikew@pctwlaw.com

Melvin H. Hess

Gibbel Kraybill & Hess LLP
41 East Orange Street
Lancaster, PA 17602

(717) 291-1700
mhess@gkh.com

Barbara Lee Krier

Sr. Assistant Public Defender
45 N. George St.

York, PA 17401

(717) 771-9293
BLKrier@york-county.org

Joan Shullo

Hearing Master

Bradford County Courthouse
301 Main Street
Towanda,PA 18848

(570) 265-1711
joanshullo@pacses.com
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NATIONAL EXPERTS
Note: all individuals are signing on in their individual capacity and affiliations are provided for
identification purposes only

Mary Berkheiser

Professor of Law

Director, Clinical Studies
Director, Juvenile Justice Clinic
William S. Boyd School of Law
University of Nevada Las Vegas
(702) 895-2402
mary.berkheiser@unlv.edu

Tamar R. Birckhead

Assistant Professor of Law

University of North Carolina School of Law
102 Ridge Road, CB #3380

Chapel Hill, NC 27514

(919) 962-6107

tbirckhe@email.unc.edu

Michael J. Dale

Professor of Law

Nova Southeastern University Law Center
3305 College Avenue

Fort Lauderdale, FL 33314

(954) 262-6159

dalem@nsu.law.nova.edu

Susan DeJarnett

Temple University Beasley School of Law
Klein Hall

Room 623

(215) 204-8736

sdejarn@temple.edu

Jeffrey Fagan

Columbia Law School
435 West 116th Street
New York, NY 10027
jfagan@law.columbia.edu

Barry C. Feld

Centennial Professor of Law
University of Minnesota Law School
35263 Co. Rd. 40

Effie, MN 56639

(218) 743-3118

bfeld@bigfork.net
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Martin Guggenheim

Fiorello LaGuardia Professor of Clinical Law
New York University School of Law

245 Sullivan Street, 620

New York, NY 10012

(212) 998-6460
martin.guggenheim@nyu.edu

Kristin Henning

Professor of Law

Co-Director, Juvenile Justice Clinic
Georgetown University Law Center
111 F Street, N.W.

Wiashington, D.C. 20001

(202) 662-9592
hennink@Ilaw.georgetown.edu

Sara Jacobson

Director of Trial Advocacy and Associate Professor
Temple University, Beasley School of Law

1719 North Broad Street

Philadelphia, PA 19122

(215) 204-0661

Sara.Jacobson@temple.edu

David R. Katner

Director, Tulane Law School's Juvenile Law Clinic &
Professor of Clinical Law

Tulane Law School

6329 Freret St.

New Orleans, LA 70118

(504) 865-5156

dkatner@tulane.edu

Susan Vivian Mangold

Professor, Co-Director of the Program for Excellence in Family Law
University at Buffalo Law School

The State University of New York

614 O'Brian Hall, North Campus

Buffalo, NY 14260-1100

(716) 645-2428

svm@buffalo.edu

Wallace J. Mlyniec
Lupo-Ricci Professor of Law
Director, Juvenile Justice Clinic
Georgetown Law Center

600 New Jersey Avenue, NW
Washington, D.C. 20001

(202) 662-9590
mlyniec@law.georgetown.edu

20



Elliott S. Milstein

Professor of Law

American University Washington College of Law
4801 Massachusetts Ave., NW

Washington, DC 20016

(202) 274-4224

elliott@wecl.american.edu

Erik S. Pitchal

Assistant Clinical Professor of Law
Suffolk University Law School
120 Tremont St., Suite 190

Boston, MA 02108

(617) 305-1641
epitchal@suffolk.edu

David R. Schmidt, Consultant
2319 Mountain Road NW
Albuquerque, NM 87104

(505) 235-9351
nmccd@aol.com

Elizabeth Scott

Harold R. Medina Professor of Law
Columbia Law School

435 W. 116th St.

New York, N.Y. 10027

(212) 854-9758
escott@law.columbia.edu

Ann Shalleck

Professor of Law and Carrington Shields Scholar
American University, Washington College of Law
4801 Massachusetts Avenue, NW

Washington, DC 20016

(202) 274-4152

shalleck@wvcl.american.edu

Abbe Smith

Professor of Law

Director, Criminal Defense & Prisoner Advocacy Clinic
Co-Director, E. Barrett Prettyman Fellowship Program
Georgetown University Law Center

600 New Jersey Avenue NW

Washington, DC 20001

(202) 662-9579

smithal @law.georgetown.edu
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